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Abstract
This paper explores the 'regulatory globalisation hypothesis', a term which I use to discuss the
idea that there is an emerging 21st century struggle between the models of sovereign nationstates and regulatory super-states. The hypothesis suggests that regulatory globalisation is a
natural consequence of economic globalisation and technological progress, with global
harmonisation of standards as an inevitable long-term trend. In this paper, that dynamic
phenomenon is analysed in relation to post-Brexit regulations, with a particular focus on key
areas in environment and technology. Ultimately, my thesis is that the UK’s exit from
membership to the EU will not have its politically intended effect of reclaiming regulatory
independence, as UK businesses will still face a substantial degree of both necessary and
voluntary compliance with EU standards. I conclude that this is highly likely to be the case,
due to the fact that (1) the ‘Hard Brexit’ approach would still require UK businesses to comply
with Single Market standards, which would catalyse both forms of the Brussels Effect; (2) the
EU meets all of the conditions outlined for regulatory globalisation, although this is less certain
in some industries than others and is subject to future competition from other markets; (3)
despite their legitimate criticisms, the concepts of extraterritoriality, territorial extension, and
the Brussels Effect have a positive influence on the world economy when applied with due
consideration to other interests; and (4) the EU’s key measures in environment and technology
already exhibit properties of regulatory globalisation, many of which are likely to impose
standards on a post-Brexit UK.

I. Introduction
1.1 Analysis framework
The objective of this paper is to explore the relationship between EU law’s globalisation
and post-Brexit regulations. In doing so, it will focus on key mechanisms in environment and
technology. These areas were chosen due to their important role in the world economy’s
interconnectedness, their fast pace of development, and their particular relevance to
globalisation. As per Scott, “the meek term ‘interdependence’ hardly begins to do justice to the
vulnerability experienced by states to events that take place outside of their territory”.1 Under
this rationale, environmental regulations will be considered with regards to carbon emissions
and ecological protection, whereas technology regulations will be considered with regards to
data privacy and artificial intelligence. Ultimately, my thesis is that the UK’s exit from
membership to the EU will not have its politically intended effect of reclaiming regulatory
independence, as UK businesses will still face a substantial degree of both necessary and
voluntary compliance with EU standards. In broader terms, it is suggested that globalisation is
a natural consequence of economic globalisation and technological progress, with global
harmonisation of standards as an inevitable long-term trend; a dynamic phenomenon which I
refer to as the ‘regulatory globalisation hypothesis’.
In the following sections, I will: (i) outline models of non-member state relationship
with the EU; (ii) analyse the implications of ‘Soft Brexit’ and ‘Hard Brexit; (iii) outline the
concepts of extraterritoriality, territorial extension, and the Brussels Effect; (iv) discuss EU
law’s regulatory globalisation; (v) outline key regulatory mechanisms related to environment
and technology; (vi) analyse the current impact of EU law in those areas; and (vii) discuss the
effect of globalisation on post-Brexit regulations. This will allow the paper to provide a
foundational basis for the procedural outcomes of Brexit negotiations, critically analyse
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different types of regulatory globalisation that arise from the EU’s institutions, and discuss the
substantive effect of those standards on post-Brexit regulations in some of the modern age’s
most significant and complex areas.

1.2 Legal context
On June 23rd 2016, the United Kingdom (UK) voted to leave the European Union (EU)
with a popular vote of 51.9% in favour (Fig.1) – commonly referred to as ‘Brexit’. This vote
was held pursuant to the European Union Referendum Act 2015, which was the legal provision
for a non-binding referendum introduced by the Conservative government under Prime Minster
David Cameron. Although only England and Wales voted to leave by a majority, all nations of
the United Kingdom, including Scotland and Northern Ireland, will be bound by the decision.

Figure 1 – EU referendum results. Source: The Economist2

The UK had initially joined the EU, known as the three ‘European Communities’, by
passing the European Communities Act (ECA) 1972. From these communities, the EU as it
exists today emerged through a continuous process of development, including: (a) economic
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integration; (b) expansion of powers; (b) enlargement of membership; and (d) legislative
harmonisation. The main legal instruments for these reforms, referred to as the “Treaties”, were
the Treaty of Rome (1957), the Merger Treaty (1965)3, the Single European Act (1986)4, the
Treaty of Maastricht (1992)5, the Treaty of Amsterdam (1997)6, the Treaty of Nice (2001)7,
and most recently the Treaty of Lisbon (2007)8. These developments also introduced such
concepts as supranationalism over intergovernmentalism, the principle of subsidiarity, and EU
citizenship. As a result of this highly-integrated union, the UK has inherited and implemented
a large amount of Community law (EU law) from the EU’s legislative and judiciary bodies,
often referred to as the acquis communautaire.
On November 7th 2016, the High Court in R (Miller) v Secretary of State for Exiting the
European Union9 ruled that the UK government does not have the power to invoke Article 50
of the Treaty on European Union (TEU) without Parliament’s approval. When triggered, Art.
50 TEU acts as the notification to start the formal process by which negotiations to leave the
EU take place, lasting for an extendable period of two years. This decision was upheld by the
Supreme Court on January 24th 2017, with a majority of 8-3 rejecting the government’s appeal
for judicial review.10 As a result, the European Union (Notification of Withdrawal) Act 2017
was introduced as a bill to Parliament two days later, debated extensively, and passed with
royal assent on March 16th. In order to give substantive legal effect to Brexit, the government
is set to introduce a ‘Great Repeal Bill’ around May, which will serve the purpose of repealing
the ECA 1972 in its entirety upon the UK’s exit from the EU and convert all EU law into UK
law. As per the government’s White Paper, the Bill will: (1) convert all EU regulations into
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UK law; (2) preserve all UK law that was passed to implement EU directives; (3) retain all
rights from EU treaties that can be directly relied upon by individuals in court by incorporating
them into UK law; and (4) provide CJEU case-law the same binding and precedent status as
UKSC11 case-law.12 However, despite the UK’s ability to repeal and replace any aspect of EU
law with national legislation, it is submitted that there will still be a significant number of areas
wherein the EU’s standards will continue to affect the UK as a result of its regulatory
globalisation. This phenomenon, which can manifest itself through the concepts of
extraterritoriality13, territorial extension14, and the “Brussels effect”15, has the potential to limit
the extent to which the UK can separate its legislative future from the EU substantively rather
than just procedurally.
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II. Brexit models
2.1 Existing models
With the UK set to give up its full membership status to the EU, it will now have to
decide which model to pursue during negotiations. Existing models of non-member state
relationship to the EU can be categorised as the: (a) Norway model; (b) Switzerland model; (c)
Turkey model; (d) Canada model; and (e) WTO model. These options involve varying levels
of commitment to the European Economic Area (EEA), European Free Trade Association
(EFTA), EU Customs Union (EUCU), and bilateral agreements. (Fig.2)

Figure 2 – Supranational European bodies. Source: Wikimedia Commons16

A. Norway model
The Norway model involves membership of both the EEA and EFTA.17 This provides
it with trade access to all EU member states as well as free movement of goods, services, and
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people. In exchange, Norway is bound to make yearly financial contributions to the EU budget
and ensure that its domestic laws comply with the Single Market’s competition law, social and
employment law, state aid rules, intellectual property law, consumer protection, and
environmental regulations. Norway’s deal gives it a specific exemption from the
aforementioned benefits and responsibilities with regards to fisheries, agriculture, justice, and
home affairs – although it still participates in important non-economic cooperation (e.g. crime,
security, justice) through separate negotiations. It is also part of the Schengen area, which
provides for no border controls and a common visa policy.18
Despite having to comply with Single Market regulations, this model provides no
mechanism for legislative participation. As observed in a 2012 government report, “Norway is
in practice bound to adopt EU policies and rules on a broad range of issues without being a
member and without voting rights […] this raises democratic problems”.19 Yet, in order to
comply with the EEA, it has had to incorporate around 75% of all EU law into its national
legislation. Furthermore, as Norway is not part of the EUCU, it does not benefit from the EU’s
international trade and investment agreements. As a result, it must negotiate with third
countries either individually or through the EFTA, which is composed of Norway, Switzerland,
Iceland, and Liechtenstein.20

B. Switzerland model
The Switzerland model involves membership of the EFTA together with a large
collection of bilateral agreements with the EU. As the Swiss voted against joining the EEA in
1992, over 100 individual agreements had to be negotiated over the years.21 This provides
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Switzerland with access to large sections of the Single Market, but not all of it. In exchange, it
is bound to make small financial contributions to EU projects and research, as well as allow
the free movement of people. Although Switzerland has no direct obligation to incorporate EU
law into national legislation the way Norway does, the EU has the right to block access to any
part of the Single Market where it deems Swiss law to be inadequate for EU standards. Thus,
in practice, Switzerland chooses to align most of its laws with the EU despite not having any
participation in the legislative process. Notably, the bilateral agreements do not cover
Switzerland’s banking sector and other parts of its services sector, which means that its
financial industry does not benefit from passporting rights to offer services throughout the
EU.22 Like Norway, it is also a member of the Schengen area but not the EUCU, which means
it must negotiate its international trade deals either individually or through the EFTA.

C. Turkey model
The Turkey model involves a direct agreement with the EUCU, but no membership in
either the EEA or EFTA.23 This allows it to maintain free trade with the EU for industrial goods
and processed agricultural goods, but does not cover raw agricultural goods or services. In
exchange, it must adopt the EUCU’s common external tariff policy, as well as ensure that it
complies with EU law in all areas that it has access to the Single Market. This includes
competition law, product standards, and environmental regulations, as well as state aid rules to
a certain extent. Turkey has no involvement in either the EU legislative process or the
negotiation process for external tariffs. Furthermore, although it must open its markets to third
countries in alignment with the EUCU’s tariff agreements, there is no reciprocal obligation for
the other party to reduce their own tariffs. As a candidate state for full membership, Turkey
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receives financial support from the EU, but it does not have any obligation to make financial
contributions to the EU budget.

D. Canada model
The Canada model involves a bilateral free trade agreement such as the recently
concluded Comprehensive Economic and Trade Agreement (CETA).24 This provides for tarifffree access to a vast majority of the Single Market, but with significant limits in the services
sector. In exchange, Canada allows for temporary migration of skilled workers, but it is neither
bound to allow free movement of people nor obliged to implement EU law into national
legislation. However, any Canadian company that wishes to export goods to the EU must prove
that they comply with the Single Market’s product standards, as well as provide evidence of
having met “Rules of Origin” requirements in order to qualify for preferential tariff rates.25 As
the deal was complex and required a variety of concessions on both sides, it took over 7 years
to negotiate and implement. Although Canada is not involved in the EU legislative process, it
is also not bound by the EUCU’s common external tariffs and does not have to make any
financial contributions to the EU. Overall, this model represents more flexibility in
international trade and legislative independence, but at the cost of higher administrative
burdens for exporters, no passporting rights for financial services, and no freedom of movement
with EU member states.

E. WTO model
The WTO model represents an unlikely scenario whereby no preferential trade
agreement is negotiated. This provides for a baseline no-discrimination policy, whereby the
EU can only offer tariffs as advantageous as it does to any other third country without a bilateral
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agreement.26 As a result, the EUCU’s relatively high tariffs on goods and services would apply,
with a particularly significant effect on agricultural products and supply chains, thus leading to
a significant loss in competitive advantage and economic efficiency. This model offers no free
movement, as well as no cooperation in criminal justice, counter-terrorism, or foreign policy.
However, despite not being bound to implement EU law into national legislation, any business
wishing to export to the EU would still have to comply with the Single Market’s product
standards, environmental regulations, and safety standards.

Figure 3 – Models of relationship to the EU. Source: HM Government27

2.2 Soft and Hard Brexit
With regards to the UK, the government’s approach to negotiations with the EU can be
characterised as an option between ‘Soft Brexit’, which includes EEA membership as in the
Norway model, and ‘Hard Brexit’, which includes a series of bilateral agreements as in the
Switzerland, Canada, or Turkey model. If no trade agreement can be reached, it is presumed
that the WTO model would take effect until any further developments. During the course of
the campaigns leading up to the referendum, it was often suggested that the UK would take a
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Soft Brexit approach and seek to remain in the Single Market. However, on January 17th 2017,
Prime Minister Theresa May announced unequivocally that the government would be taking a
Hard Brexit approach and leaving the EEA.28
The main advantages of adopting the Switzerland model would be a significant amount
of access to the Single Market together with a smaller financial contribution to the EU.
However, since this model would rely on the framework of many individual bilateral
agreements, the UK would need to continually update its legislation in order to comply with
Single Market standards in relevant industries, whereas the Norway model provides a better
mechanism for the implementation of EU law into national legislation. Furthermore, restricting
free movement of people could result in the UK getting a significantly lower degree of access
to the Single Market. This is currently an issue for Switzerland, as a binding referendum in
2014 called for the government to impose quantitative limits to immigration from both within
and outside the EU, which could result in the unravelling of its trade agreements if such a
measure is implemented without the EU’s approval.29 There would also be the same problem
of democratic deficit regarding EU legislation as with the Norway model, although to a lesser
extent. Finally, the lack of passporting rights for financial services would pose a particular
challenge to the UK’s banking sector, as “a number of Swiss banks need to operate through
subsidiaries in the EU - at present, in London”.30
The main advantage of adopting the Turkey model would be an agreement with the
EUCU which secures some access to the Single market and avoids the administrative costs of
having to provide evidence of compliance with Rules of Origin. As per the CEPS report on this
issue: “the Customs Union option for the UK would have the great merit of being a much
simpler route for maintaining free trade for goods than the other models”.31 However, this
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would come at the cost of the UK’s inability to negotiate its own deals with third countries.
This is backed up by HM Government’s paper, which states that the UK would be “forced to
open [its] borders to countries with which the EU had agreed trade deals, without necessarily
being able to secure reciprocal access”.32 Despite only having limited access to free trade, there
would be an issue of democratic deficit with regards to both EU legislation and external
common tariffs. It is submitted that this model, whilst valuable to Turkey in its position as a
candidate for full EU membership and an emerging market, would be neither economically nor
legislatively desirable to the UK – particularly due to the government’s global aspirations of
negotiating trade deals independently from the EU.
The main advantage of adopting the Canada model would be substantial access to the
Single Market without any other national obligations: no financial contributions to the EU, no
obligation to allow free movement of people, and no need to follow the EUCU’s common tariff
policy. However, UK businesses exporting to the EU would still need to comply with Single
Market standards as well as provide evidence for compliance with Rules of Origin in order to
secure preferential tariffs. The main disadvantage of this model would be the significant
restrictions on market access to the EU – particularly for services, which make up around 80%
of the UK economy.33 Furthermore, companies seeking to bring actions against discriminatory
measures would have to go through an investor state dispute settlement (ISDS) process, rather
than being able to seek redress through the CJEU.
To conclude, it is submitted that Soft Brexit would be the most desirable approach, as
it would offer full market access and greater harmonisation with the EU’s regulatory influence.
However, if the UK is to pursue a Hard Brexit approach, it is submitted that the Canadian
model would be the most appropriate, as it entails the least amount of obligations whilst still
offering a considerable amount of market access. Ultimately, HM Government concludes that

32
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“no existing model outside the EU comes close to providing the same balance of advantages
and influence that we get from the UK’s current special status inside the EU”. 34 This view is
likely to be correct, especially when considered within the context of regulatory globalisation.

34

HM Government (n17) 43

12 | P a g e

III. Globalisation
In this paper, ‘globalisation’ will be used as an umbrella term to describe the general
phenomenon whereby a regulatory system’s standards have a direct or indirect effect on
external actors (Fig.4). This includes (a) extraterritoriality, (b) territorial extension, and (c) the
Brussels Effect – the latter of which can manifest itself both as a de jure and de facto effect.

Concept
Extraterritoriality

Territorial extension

Brussels effect (de jure)

Brussels effect (de facto)

Definition
“The application of a measure triggered by
something other than a territorial connection with the
regulating state”.35
The application of a measure triggered by a
territorial connection with the regulating state, with
the requirement of taking into account circumstances
abroad.
(a) The application of a measure by companies that
are required to comply with EU regulations in order
to sell to the EU market; or (b) the adoption by third
countries of a legal framework similar to that formed
by EU legislation.
The application of a measure by companies that
voluntarily comply with EU regulations, even when
manufacturing products for sale outside the EU.

Figure 4 - Types of regulatory globalisation. Source: author’s content

3.1 Extraterritoriality
A. Overview
Extraterritoriality can be defined as any measure which “imposes obligations on
persons who do not enjoy a relevant territorial connection with the regulating state”.36 Due to
its ability to directly affect parties that operate in foreign jurisdictions, it is considered to be the
most controversial type of regulatory globalisation, having drawn criticism from both
academics and governments with regards to its justifiability.37 It differs particularly from the

35

Scott (n1) 90
Scott (n1) 89
37
Harvard Law Review ‘Developments in the Law – Extraterritoriality’ (2011) 124 Harv. L. Rev. 1226, 1228
36

13 | P a g e

‘soft law’ approach of multilateral agreements due to the fact that it is not coordinated by
international institutions such as the United Nations (UN) and therefore not negotiated by a
multitude of affected jurisdictions.38 Although the EU regularly “[exercises] jurisdiction over
the foreign conduct of its own nationals”, it is uncommon for it to engage in extraterritoriality
that is not nationality-based.39 However, in those rare cases where it does, extraterritorial
legislation is justified as being ‘effect-based’, which serves the purpose of regulating behaviour
outside the EU in order to mitigate harm to the EU’s internal market. As per Alsenoy &
Koekkoek, “while the territoriality principle typically supports a strong jurisdictional claim,
jurisdiction based on the effects principle is more contentious”.40

B. Examples
Extraterritorial measures have been observed in a wide range of different areas,
including data privacy41, competition law42, human rights43, financial regulations44, bankruptcy
law45, and anti-terrorism46. Most of those measures are enacted by the United States (US)
through statute and case-law. With regards to the EU, examples of effect-based extraterritorial
legislation include: (1) Dir. 95/4647, which enforces data privacy standards on data controllers
established outside the EU where they make use of computer equipment situated within the EU
for the purpose of processing personal data, such as placing a cookie on a computer; and (2)
Reg. 648/201248, which enforces a clearing obligation to contracts concluded between third

38
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country entities that have a “direct, substantial and foreseeable effect within the Union”, with
the aim of reducing financial risk from derivatives trading by preventing regulatory evasion.

3.2 Territorial Extension
A. Overview
Territorial extension can be defined as any measure whose application “depends upon
the existence of a relevant territorial connection”.49 However, as per Scott, “the distinction
between territorial and extraterritorial legislation is often unclear”.50 Therefore, since the extent
to which a connection can be considered territorial rather than effect-based is not definitive,
the categorisation of any particular measure is open to some degree of interpretation.
Furthermore, as per Svantesson: “In light of modern communications technology, such a
division is, however, prone to lead the mind into a quagmire of confusion and errors. For
example, is a state exercising jurisdiction over activities occurring outside its borders when it
regulates the use of personal information about its citizens stored in a cloud computing
arrangement with multi-jurisdictional reach?”51 This highlights an inherent indeterminacy in
ascertaining the geographical dimension of digital activity, which points towards the need for
context-specific ‘triggers’ as discussed below.

B. Examples
The three layers of territorial extension can be expressed as (i) transaction-level: e.g.
meat exports to the EU; (ii) firm-level: e.g. bonus pay limitations for EU firms and their
subsidiaries; and (iii) country-level: e.g. equivalent data protection standards.52 With regards
to the EU, territorial extension most often applies to the behaviour of companies which export

49
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products into the Single Market. However, there are also various other triggers, including wellestablished ones such as “conduct”, “nationality”, and “presence”, as well as newer ones such
as “effect”, “anti-evasion”, and “transaction with EU individuals or property”.53 Notable
examples include: (1) Reg. 1099/200954, which protects animals from cruel treatment by using
the import of animal products into the EU as its trigger; (2) Dir. 2008/10655, which ensures
minimum training standards for ship workers by using the employment of seafarers on board
EU-flagged ship as its trigger; (3) Dir. 2008/10156, which seeks to enforce the EU’s Emissions
Trading Scheme (ETS) on international flights by using the taking off or landing of airplanes
in EU airports as its trigger; and (4) Dir. 95/4657, which ensures equivalent data protection
standards by using the transfer of personal data from EU computers for processing in a third
country as its trigger. The latter is a prime example of legislation that can be characterised as
either effect-based extraterritoriality or presence-triggered extraterritorial extension, depending
on one’s interpretation of its mechanisms and justifications. As per Scott, “EU measures that
incorporate these triggers […] are situated within a contested transition zone between the
territorial and the extraterritorial”.58

3.3 The Brussels Effect
A. Overview
The Brussels Effect can be defined as a phenomenon whereby the EU is able to
“externalize its laws and regulations outside its borders through market mechanisms, resulting
in the globalization of standards”.59 As per Bradford, this can manifest itself both as a de jure
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Brussels Effect and a de facto Brussels Effect.60 The de jure effect refers to either: (a) non-EU
companies mandatorily complying with EU standards in order export their products to the
Single Market; or (b) non-EU states adopting regulatory frameworks similar to that which
arises from EU legislation. The latter scenario often occurs as a result of lobbyism from firms
who are already in necessary compliance with EU standards and thus want to level the playing
field against domestic competitors in their own markets. In contrast, the de facto effect refers
to non-EU companies voluntarily complying with EU standards even for products sold outside
the EU. This either serves the purpose of maintaining economies of scale by only having to
adhere to a single set of standards, or using compliance with EU standards as a marketing tool
for the recognition of a product’s quality.

B. Conditions
Whilst the de jure Brussels Effect constitutes a relatively straightforward application of
EU legislation to foreign exporters, the de facto effect involves a more nuanced set of
conditions. According to Bradford, the main components which are necessary for a state to
catalyse de facto unilateral regulatory globalisation of its standards are: (1) market power,
which serves as a substantive reason for compliance; (2) regulatory capacity, which constitutes
the state’s ability to enforce its standards on imported products; (3) strict standards, which
pushes foreign companies to adopt those higher standards for all of their products instead of
dividing their resources; (4) regulations directed at inelastic targets, which prevents foreign
companies from being able to simply conduct the same business in another jurisdiction; and
(5) non-divisibility of standards, which makes it difficult or costly for a company to adhere to
multiple sets of standards for different markets.61 The non-divisibility of standards can be
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further expressed as either economic non-divisibility (economies of scale), technical nondivisibility (technological barriers), or legal non-divisibility (anti-trust regulations).

C. European Union
The EU meets all of these conditions, with the last one depending on which particular
area is being analysed. First of all, the EU has substantial market power. The Single Market
contains around 500 million consumers and is the world’s largest importer of goods and
services.62 This makes its market access highly valuable to foreign companies as “few are in a
position to abandon the EU market altogether and recoup the foregone revenue in other
markets”.63 Second, the EU has strong regulatory capacity. The most important component of
this condition is for the regulatory state to have “the authority to impose sanctions in case of
non-compliance”64, which the EU demonstrates frequently in order to maintain the Single
Market’s integrity, especially with regards to product standards and competition law. Third,
the EU has a relatively strict set of standards. This attribute is most commonly found in highlydeveloped economies, as they can afford to adhere to higher standards at the cost of lower profit
margins. EU legislation exhibits this property almost universally, as “EU policymakers'
preference for stringent regulation reflects their aversion to risk and commitment to a social
market economy”65, which is an objective derived directly from Art. 1(4) of the Lisbon
Treaty.66 Fourth, the EU’s regulations are mostly directed towards inelastic targets. Unlike
elastic targets such as financial capital, whereby businesses can easily move to another
jurisdiction in response to the imposition of strict regulatory standards, the EU “primarily

62

‘The European Single Market’ (European Commission) <https://ec.europa.eu/growth/single-market_en>
accessed 9 February 2017
63
Bradford (n15) 11
64
Bradford (n15) 13
65
Bradford (n15) 15
66
Treaty of Lisbon (n8), art.1(4): “[The EU] shall work for the sustainable development of Europe based on
balanced economic growth and price stability, a highly competitive social market economy […] and a high level
of protection and improvement of the quality of the environment.”

18 | P a g e

[regulates] consumer markets, such as product or food safety”.67 Thus, foreign companies who
wish to access the Single Market’s consumers must adhere to its standards, regardless of what
other jurisdictions may offer. Finally, many of the EU’s standards exhibit the property of nondivisibility, although this depends entirely on which sector is being analysed. For example,
economic non-divisibility can be observed in the adoption of the EU’s REACH chemical
standards by foreign companies as a way of maintaining economies of scale, technical nondivisibility can be observed in data collection standards whereby “Google is forced to adjust
its global operations to the most demanding EU standard” due to the difficulty of isolating data
from EU citizens68, and legal non-divisibility can be observed in anti-trust regulations whereby
international mergers between EU and non-EU companies must abide by the strictest standard
of competition law. To conclude, the Brussels Effect is a conceptual demonstration of the
economic and legal reality that the EU is the world’s most powerful state in terms of its unique
ability to “exercise global regulatory authority across a wide range of regulatory areas”.

3.4 Evaluation
A. Extraterritoriality & Territorial Extension
With regards to extraterritoriality and territorial extension, the main criticisms against
their justifiability can be expressed as (1) regulatory imperialism, and (2) breach of state
sovereignty. The assertion that imposing obligations on foreign entities with effects-based
legislation constitutes regulatory imperialism is not particularly controversial. It breaches our
conventional understanding of customary international law, which views jurisdiction as being
derived from either the territorial principle, nationality principle, universal principle, or
protective principle.69 Although the European Court of Justice (ECJ) has not yet delivered a
judgement regarding the validity of EU law’s extraterritoriality, it could be argued that effects-
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based legislation – and especially territorial extension – falls under the scope of the territorial
principle. As per Martyniszyn, with regards to competition law, despite the fact that “the effects
doctrine was heavily criticised and contested in the first decades following its formulation”, it
has “emerged as an additional jurisdiction base, alongside the principles of nationality and
territoriality”.70 The claim that extraterritorial legislation undermines state sovereignty is not a
controversial one either, as it is considered to be a fundamental tenet in the framework of
modern international law. Considering the fact that extraterritorial legislation bypasses both
the inter-governmentalist process of bilateral agreements and the internationalist process of
multilateral agreements, it is reasonable for states to be critical of its application. In fact, the
EU often criticises the US’s reliance on extraterritorial legislation, citing the lack of
international orientation as its main concern.71 However, “a state’s extraterritorial application
of its law can serve a range of state and non-state interests”, which “may support the core values
of the international order as often as it harms them”.72
The main justifications in support of extraterritoriality and territorial extension can be
expressed as: (1) interdependence; (2) international orientation; (3) contingent unilateralism;
and (4) exemption flexibility. It is important to note that these components are not necessarily
general properties of extraterritorial legislation, but rather specific properties which contribute
to the justifiability of whichever measures they are exhibited in. Interdependence refers to the
fact that economic globalisation and technological development has blurred the lines between
jurisdictions and thus rendered the need for effects-based legislation virtually inevitable. As
per Svantesson, “we need to acknowledge that jurisdictional claims with an extraterritorial
effect are a natural consequence, if not a necessity, where we have cross-border activities”.73
This interconnectedness can be observed in a wide range of different areas, including
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regulations in environment and technology. With the rapid emergence of complex systems and
multi-agent environments in the world economy, traditional approaches to the limits of state
sovereignty may not be adequate for the 21st century. This argument is supported with regards
to financial regulations, whereby “to regulate systemic risk meaningfully, one must regulate
not only domestic financial institutions but often their counterparties as well”.74 International
orientation refers extraterritorial legislation which is either derived from prior negotiations on
multilateral agreements, or universal norms on issues which have yet to be tackled by the
international community. As per Scott: “The EU has not condemned United States
extraterritoriality or territorial extension per se. It has, however, criticized the United States for
failing to ground its measures on an internationally recognized jurisdictional basis, […] for
failing to ensure a sufficient international orientation when it has enacted legislation with an
extended territorial reach.”75 This acts as a counterbalance to the criticism of regulatory
imperialism, whereby the EU is not simply ‘exporting’ its own norms to other countries, but
rather enforcing values which most of the world already agrees on. Contingent unilateralism
refers extraterritorial legislation which is designed to be enforced only until multilateral
agreements take their place. As per Scott & Rajamani, “EU climate unilateralism is contingent
rather than absolute […] the EU may be thought to be acting as a ‘norm entrepreneur’, using
(the threat of) unilateral action to stimulate climate action elsewhere”.76 This highlights the
action-forcing nature of such legislation, whereby the EU’s efforts “galvanize third country or
global action to tackle transboundary problems”77. It also creates economic incentives for
companies to adjust their practices in the short-term via the internalisation of negative
externalities (e.g. greenhouse gas emissions), which pushes them to pursue the profit motive
by investing in long-term technological improvements (e.g. low-emission aircrafts). Finally,
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exemption flexibility refers to the fact that most of the EU’s extraterritorial legislation contains
provisions which allow states to be exempt from jurisdiction so long as they can provide
evidence for equivalent standards. As per Scott, “flexibility is injected into EU measures
through recourse to open-ended framework standards or through the inclusion of an
equivalence clause”.78 This type of “jurisdictional safety valve”79 not only shows the regulatory
state’s willingness to negotiate with others on an inter-governmental basis, but also acts as an
incentive for those other states to improve their own standards in order to achieve regulatory
equivalence. To conclude, it is submitted that one must not only consider extraterritorial
legislation’s procedural consistency with accepted norms in international law, but also its
substantive effect on the world’s regulatory ecosystem and the progress of multilateral
agreements.

B. The Brussels Effect
The main criticisms against the Brussels Effect can be expressed as: (1) democratic
accountability; (2) risk of inefficiency; and (3) higher cost to EU entities. Lack of democratic
accountability is a concern which emerges from “the idea that unelected European civil
servants have the ability to block global transactions by U.S. companies”.80 This is closely
related to the critique against regulatory imperialism, or in this case ‘Europeanisation’ of global
standards. Philosophically, the concern is a valid one, as the democratically-elected officials of
around 500 million EU citizens end up making decisions which indirectly impose obligations
on billions of others around the world. Risk of inefficiency refers to the emergence of scenarios
whereby EU standards are higher than the optimal point of balancing economic value and social
welfare. As per Bradford, “corporations are not necessarily adjusting to EU standards because
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of the prospect of mutual gains or some Pareto improving outcome”.81 Thus, even though the
Brussels Effect might be leading to an overall increase in global standards, it is not necessarily
clear whether that level achieves or exceeds optimisation. Finally, the fact that EU entities have
to abide by higher standards than the rest of the world, which is a necessary condition for the
Brussels Effect to operate effectively, results in higher costs for companies and therefore higher
prices for consumers. In that regard, many are concerned with the idea that “excessive reliance
on the precautionary principle may slow economic growth and innovation and price EU firms
out of critical export markets”.82
The main justifications in support of the Brussels Effect can be expressed as (1) global
regulatory power, and (2) harmonisation with high standards. The first point is an
acknowledgement that the EU chooses to exert its influence on the world in the form of ‘soft
power’ rather than investing in a large military presence. This allows it to focus on achieving
political objectives through regulatory globalisation rather than intervention by force. As per
Bradford, “trade is a much less controversial way of pursuing foreign policy objectives […]
thus, in falling between coercion and cooperation, regulatory power strikes a balance of
legitimacy and potency that makes it a more efficacious option than its alternatives”. It is
important to consider the fact that the EU is not only an economic union, but also a political
project with objectives that include regional stability and global influence in respect of essential
values. Thus, some of the criticisms against the Brussels Effect could be dismissed by
acknowledging that, substantively, the majority of EU standards have a net positive effect on
consumer rights, environmental protection, labour rights, and technological innovation. For
example, as per Biedenkopf, the EU has “raised global standards of chemicals regulation”
through the propagation of its REACH framework.83 Although such regulations may lack
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democratic accountability for foreign entities and lead to higher costs for internal entities, they
play the fundamental role of internalising negative externalities and preventing tragedy of the
commons, which demonstrates the benefit of harmonisation with high standards. To conclude,
it is submitted that the Brussels Effect may be criticised for issues related to democratic
accountability and potential inefficiency, but it also allows the EU to exert a positive influence
on the world economy by supporting high standards of social welfare without having to use
radical measures. As per Bradford: “If you were to ask national security experts whether the
EU is powerful, they would probably say no. If you were to ask economists whether the EU is
powerful, they would probably discuss how the relative power of the EU is diminishing with
the rise of China. But if you were to ask GE, Microsoft, Google, Monsanto, Dow Chemical, or
Revlon whether the EU is powerful, the answer would be a resounding (and likely bitter) yes.”84
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IV. Environment
4.1 Key regulatory areas
Environmental protection is the single most important issue facing humanity today,
with the next few decades set to define the future of our survival. Due to rapidly increasing
trends in industrialisation and consumerism, we have approached the risk of reaching a ‘tipping
point’ in climate change caused by positive feedback loops in the release of greenhouse gases
(GHGs).85 Moreover, the shortage in resources and hospitable environments could lead to mass
migration, economic crisis, and even armed conflict, which would threaten both the EU’s
structural integrity and the world’s international peace. Environmental issues are particularly
difficult to address due to the interconnectedness of our biosphere, the ‘tragedy of the
commons’, and the complexity of our ecosystems. Within that context, carbon emissions and
ecological protection can be identified as two key areas of regulation. The EU’s most prominent
measure against carbon emissions is the Emissions Trading Scheme (ETS), which includes its
implementation of the Aviation Emissions Directive (2008/101/EC).86 Its measures for
ecological protection include the Packaging Waste Directive (85/339/EEC)87 which promotes
recycling and reusability, the Common Fisheries Policy (CFP)88 which promotes sustainable
fishing, and plans for the recently announced Palm Oil Resolution (2016/2222(INI))89 which
seeks to prevent mass deforestation.
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4.2 Current impact analysis
A. Carbon emissions
The EU’s ETS is an economic instrument which uses a 'cap and trade' system in order
reduce carbon emissions through market-based incentives. By setting a cap on total GHG
emissions, it creates a market for carbon credits whereby companies receive ‘emission
allowances’ which can be bought and sold according to their needs. This cap is then gradually
lowered over time, which reduces industrial emissions in the short-term and “promotes
investment in clean, low-carbon technologies” through economic incentivisation in the longterm.90 In 2008, the Aviation Emissions Directive brought commercial aviation into the scope
of the ETS, with an application that included the entire distance of all flights taking off or
landing at EU airports, regardless of the airline’s jurisdiction. This was a direct response to the
lack of progress from the International Civil Aviation Organisation (ICAO)’s negotiations on
a multilateral agreement, with the EU enforcing its environmental standards through territorial
extension as a measure of contingent unilateralism.
Before the measure was due to go into force, the US reacted by passing the ‘EU
Emissions Trading Scheme Prohibition Act 2011’, a blocking statute which prohibited its
companies from participating in the ETS, claiming that the EU’s territorial extension “directly
infringes on the sovereignty of the United States”.91 Following several developments including
Decision 377/2013 (Stop the Clock I), the EU Regional Airspace Proposal, and Regulation
421/2014 (Stop the Clock II), the EU agreed to limit the ETS’s scope to flights within the EEA
while ICAO continued its negotiations. As per Scott, “stopping the clock was intended to create
space for political negotiation, while maintaining the threat of EU unilateralism if concrete
progress was not achieved”. In 2016, ICAO reached an agreement on the Carbon Offsetting
and Reduction Scheme for International Aviation (CORSIA), a global market-based measure
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similar to the ETS which is expected to come into force in 2021.92 Thus, the current impact of
the EU’s Aviation Emissions Directive includes coverage of intra-EEA flights, with full
coverage on all international fights due to resume if CORSIA is not implemented as expected.

B. Ecological protection
The Packaging Waste Directive sets out EU regulations on the “production, marketing,
use, recycling and refilling of containers of liquids”, as well as “the consumption of lightweight
plastic carrier bags”. It sets a minimum standard of environmental protection for products sold
in the Single Market by legislating that “packaging may be placed on the market only if it
complies with all essential requirements defined by this Directive”.93 The Common Fishers
Policy, implemented through various instruments, sets regulations for both the internal
management of the EU’s fisheries and its international trade policy. It seeks to “ensure that
fishing and aquaculture are environmentally, economically and socially sustainable”, including
those that are imported into the Single Market.94 Finally, the Palm Oil Resolution outlines the
EU’s plans on passing regulations which will introduce a “single certification scheme” for
products with palm oil, guaranteeing that “only sustainably produced palm oil enters the EU
market”.

4.3 Post-Brexit discussion
With regards to the ETS and Aviation Emissions Directive, it is submitted that a postBrexit UK would be substantially affected by the EU’s territorial extension, as the vast majority
of international passengers in the UK fly to and from EU countries (Fig.5). As per Scott &
Rajamani, “the ETS has the potential to cover almost 60 per cent of international aviation
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emissions”.95 Furthermore, since ICAO’s multilateral agreement was catalysed by the EU’s
contingent unilateralism and inspired from its ETS measure, the UK will have been affected
by EU law’s regulatory globalisation even if CORSIA is implemented and the ETS no longer
includes flights from the UK. This can be characterised as a form of de jure Brussels Effect,
with the global community adopting a legal framework similar to the EU’s measure. As per
Scotford & Bowman, “environmental issues, both legal and physical, cannot be hermetically
sealed within a single jurisdiction”, as they are “inherently multi-jurisdictional and
transnational”.96 With regards to potential concerns about regulatory imperialism, it is
important to note that the ETS offers exemption flexibility, as third countries with adequate
measures on aviation emissions are not included in its scope.

Figure 5 – International passengers for UK air transport. Source: House of Commons Library97

95

Scott & Rajamani (n76) 3
Eloise Scotford & Megan Bowman, ‘Brexit and Environmental Law: Challenges and Opportunities’ (2016)
27(3) KLJ 416
97
Tom Rutherford, Air transport statistics (House of Commons Library, 2011)
96

28 | P a g e

With regards to the Packaging Waste Directive, a post-Brexit UK could choose to set
lower standards than the EU, but a large number of its businesses would still have to comply
with the Directive in order to export products to the Single Market (de jure Brussels Effect),
leading to a substantial degree of voluntarily compliance to achieve economies of scale (de
facto Brussels Effect). The same may apply for sustainable fishing regulations under the CFP,
but to a lesser extent, as “the EU's attempts to deny market access to fish caught unsustainably
has not triggered a Brussels Effect since exporters have been able to sell their catch in other
markets”.98 This highlights an example whereby the EU’s market power is not sufficient to
fully harness the potential of its regulatory globalisation. Moreover, as per Bradford, “the EU's
regulatory clout may begin to erode as the emerging markets increase in the size and affluence
of their consumer base”, which provides a degree of uncertainty to the regulatory globalisation
hypothesis.99 Nonetheless, with the EU being a highly valuable trading partner for the UK in
terms of proximity and market access, it is likely that the Brussels Effect will persist in postBrexit regulations in many areas. Finally, the Palm Oil Resolution is unlikely to have a direct
effect on the UK due to its lack of such plantations, but it serves as an example of how the EU
takes a leading role in achieving social objectives with a global effect. To conclude, it is
submitted that a post-Brexit UK will be affected by both territorial extension and the Brussels
Effect when it comes to EU law’s globalisation on key regulations related to environmental
issues, but a substantial degree of this phenomenon will depend on the EU’s continued market
power and leadership in enforcing high standards.
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V. Technology
5.1 Key regulatory areas
Technology has a significance which almost rivals environmental issues in their
influence on the future of modern civilisation, as well as a trans-boundary nature which far
exceeds them. In fact, a ‘technocentric’ approach to environmental law may even be employed
as the long-term solution to climate change. Due to the entirely non-territorial dimension of the
digital sphere, technology regulations are the prime example of an area which will inevitably
be subject to global harmonisation. With its almost exponential rate of development,
technology is set to be the basis for a series of monumental consequences in the near future,
including many great achievements such as space travel, nuclear energy, internet of things, and
self-driving cars, but also potentially disastrous issues related to human rights, cyber-terrorism,
and existential threats. Within that context, data privacy and artificial intelligence (AI) can be
identified as two key areas of regulation. The EU’s most prominent measure for data privacy
is the Data Protection Directive (95/46/EC)100, which includes its implementation of the ‘right
to be forgotten’. Although the EU does not have any AI-related legislation yet, the Legal
Affairs Committee recently introduced a draft proposal for EU-wide rules on autonomous
robots and AI, which was supported by MEPs in a majority resolution at the European
Parliament. This presents a significant opportunity for the EU to set global standards in this
area as the leading regulatory state.101102
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5.2 Current impact analysis
A. Data privacy
The Data Protection Directive sets out regulations to protect the privacy and security of
personal data which comes from within the EU. It requires the data to be processed for a
legitimate purpose, with consent or necessity, and with transparency. Furthermore, it prohibits
the transfer of personal data to any non-EU country that is not recognised as having adequate
levels of protection, which can be characterised as territorial extension. Although this
equivalence used to be provided by ‘Safe Harbour’ principles for EU-US data transfers, that
evaluation was deemed to be invalid by the court in Schrems v. Data Protection
Commissioner103. This led to a need to develop the EU-US Privacy Shield, which attempts to
facilitate the compliance of US companies with the EU’s Data Protection Directive. In 2016,
the EU passed the General Data Protection Regulation (GDPR)104, which is due to replace all
existing legislation on data privacy when it comes into effect in 2018. It will introduce better
harmonisation within the EU, simplify the process for international data transfers, and
introduce a strict data protection compliance regime.
With regards to the right to be forgotten, the ECJ ruled in Google Spain SL105 that EU
citizens were entitled to request the removal of personal information from search results. This
was limited to information which is “inadequate, irrelevant or no longer relevant, or excessive
in relation to the purposes of the processing”106, deriving legal legitimacy from Art. 7 of the
EU’s Charter of Fundamental Rights (respect for private and family life).107 However, in
implementing delisting requests from EU citizens, Google has only been removing the
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information from its EU-based domains, leaving the ‘google.com’ search results unchanged.
As per Alsenoy & Koekkoek, “considering the relative ease with which the domain-based
approach and even geo-filtering can be circumvented, [some] will argue that only global
implementation is sufficiently effective”. 108

B. Artificial intelligence
The European Parliament’s draft resolution on establishing common rules for robotics
and AI is aimed at dealing with a range of emerging issues in technology, such as how to
“enforce ethical standards or establish liability for accidents involving driverless cars”. 109 The
suggestions include create a special legal status for ‘electronic persons’ which would clearly
lay out liability for damage or injury, as well as a potential tax system for autonomous robots
who are set to cause mass unemployment in the next few decades.

5.3 Post-Brexit discussion
With regards to data privacy, it is submitted that a post-Brexit UK will have a choice
between adopting the EU’s “strict regulation system”110 which places more emphasis on
protecting its citizens and the US’s “patchwork approach” combined with “industry selfregulation” which opts for a laissez-fare model.111 However, as per Greenleaf, there is already
a “global diffusion of data privacy laws significantly influenced by European standards”, with
over thirty non-EU countries having adopted a similar framework.112 This direct manifestation
of the Brussels Effect is supported by Gady’s observations, whereby “Edward Snowden's
revelations of a massive US-sponsored surveillance program had the vicarious impact of […]
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amplifying the impact effect of the Brussels Effect”.113 Therefore, considering London’s
position as Europe’s leading tech hub, it appears likely that the UK would continue to adhere
by EU standards for data protection, especially as the US approach has been criticised for a
“lack of consistent implementation of most key principles of data privacy protection”.114

Figure 6 – Data protection laws around the globe. Source: Financial Times

Moreover, many UK businesses will have to comply with both the Data Protection
Directive and its derivative ‘right to be forgotten’ if they wish to engage in data processing on
information obtained from EU citizens. Nevertheless, it must be considered that the Brussels
Effect requires significant technical non-divisibility in order to be effective. Whilst technology
regulations may be particularly vulnerable to regulatory globalisation, the industry is also one
of the least geographically restricted ones. For example, in 2007, the EU had launched an antitrust investigation against Microsoft’s practice of offering Windows with only its own internet
browser, to which Microsoft simply responded by releasing “Windows 7 E, a Europe-only
version of Windows that came with no Internet browser”. Whether this same dynamic can be
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applied to data privacy will depend on the balance of hegemony between the EU and US
approach to data processing standards.
With regards to AI, there is significant potential for the EU’s upcoming regulations to
set global standards as the first regulatory super-state to formulate a definitive approach. A
post-Brexit UK would most likely be affected by a de facto Brussels Effect once the EU’s
measures are put into place, especially considering the interconnectedness between London,
Paris, and Berlin as hubs for technology startups. Although autonomous robots may be granted
some form of special status, Nagenborg et al. opines that “the term ‘human dignity’ in the
context of the Charter of Fundamental Rights of the European Union makes it improbable that
accepting robots as ‘artificial humans’ […] will happen without considerable resistance”.115
This discussion points towards two monumental scenarios in the development of AI which will
need a highly-consolidated legal framework: (1) the economic singularity, whereby the
widespread use of autonomous robots will cause mass unemployment; and (2) the
technological singularity, whereby AI will develop ‘superintelligence’ capable of exhibiting
complex thought which exceeds human capacity. Thus, the EU needs to take leadership in
pushing for an international orientation in this area, possibly through the use of contingent
unilateralism as it did with climate change.
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VI. Conclusions
With regards to the question of whether a post-Brexit UK would be substantially
affected by EU standards, I suggest that it is highly likely to be the case. As per Fisher &
Harrison, even a ‘sovereign’ UK will “continue to be embedded in a broader governance
framework, which may constrain its choices in a post-EU world”.116 This is backed up by the
observations in this paper, which assert that: (1) the ‘Hard Brexit’ approach would still require
UK businesses to comply with Single Market standards, which would catalyse both forms of
the Brussels Effect; (2) the EU meets all of the conditions outlined for regulatory globalisation,
although this is less certain in some industries than others and is subject to future competition
from other markets; (3) despite their legitimate criticisms, the concepts of extraterritoriality,
territorial extension, and the Brussels Effect have a positive influence on the world economy
when applied with due consideration to other interests; and (4) the EU’s key measures in
environment and technology already exhibit properties of regulatory globalisation, many of
which are likely to impose standards on a post-Brexit UK. To conclude, it is submitted that the
‘regulatory globalisation hypothesis’ is an accurate representation of the relationship between
nation-states and regulatory super-states, with the future of its dynamics being formed by trends
in economic globalisation, technological development, and environmental issues.
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